
UNITED STATES 

EN\lRONMENTAL PROTECTION AGENCY 


REGION IX 

7S HA'I'.'THORNE STREET 


SAN FRANCISCO, CA 94105 


In the matter of: ) Docket No. TSCA-09-2011-oDcr1
) CONSENT AGREEMENT 

Carson Montessori ) and 
School, ) FINAL ORnER PURSUANT TO 

) SECTIONS 22.13 AND 22.18 
Respondent. 1 

I. CONSENT AGREEMENT 

Complainant, the Director of the Conununities and Ecosystems Division, united States 

Environmental Protection Agency, Region IX. ("EPA") and Carson Montessori School (hereafter 

"Respondent") seek to settle this case and consent to the entry of this Consent Agreement and 

Final Order ("CA~-O"). 

A. APPLICABLE STATIlIES AND REGULATIONS 

I" This administrative proceeding is initiated pursuant to Section 207 of the Toxic 

Substances Control Act, 15 U.S.C § 260l ~~. (hereinafter referred to as "TSCA" or the 

"Ad")) and the Consolidated Rules of Practice Governing the Administrative Assessment ofCivil 

Penalties, 40 C.F.R. Part 22. 

2. This proceeding involves the Asbestos Hazard Emergency Response Act ("ARERA''), 

also known as Title II ofTSCA. and th" regulations promulgated thereunder. Section 203(b) of 

TSCA. 15 L.S.C. § 2643(b). required tl.e Administrator of EPA to, among other things, 

promulgate regulations prescribing procedures for detcnnining whether asbestos-containing 

building material ("ACBM") is present in a school building under the authority ofa local 

educational agoney ("LEA"). Section 203(i) ofTSCA. 15 U.S.CO § 2643(i), required the 

Admi:rristratot of EPA to, among other things, promulgate regulations requiring each LEA to 
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develop and implement an asbestos management plan ("AMP") for school buildings under its 

authority. These regulations are codified at 40 CF.R. Part 763, Subpart E (the "Subpart E 

regulations"), 

3. Section 763.85(3)(2) of the Subpart E regulations states that any building leased or 

J 	 acquired on or after October i 2, )988 that is to be used as a school building shan be inspected as 

described under paragraphs (a)(3) and (4) ofSection 763.85 prior,to use as a school building and 

that, in the event that emergL'TlCY ulJe of an uninspected building as a school building is necessary, 

such buildings shaH be inspected within 30 days after commencement ofsuch use. Section 

763.93(g)(2) ofthe Subpart E regulation:: provides that each LEA shall maintain in its 

administrative office a complete, updated copy ofan AMP for each sehoo' under irs 

administrative oontrol OT direction. Section 763.93(g)(3) of tIle Subpart E regulations provides 

that each school shan maintain in its administrative office a complete, updated copy of the A..\lIP 

for tbat school. 40 C.P.R. § 763.93(g)(3). 

4. Sections 207(a)(I) and (3) ofTSCA, 15 U.S.C §§ 2647(a)(l) ard (3), provide that 

any LEA that fails to conduct an inspection or fuils to develop an AMP pursuant to regulations 

j 
under Section 203(i) ofTSCA, 15 U.S.C § 2643(i), is liable for a civil pcnalty. Section 207(.) of 

TSCA, 15 U.s.C § 2647(a), the Federal Civil Penalties Inflation Adjustment Aet ofl990 (as 

amended by the Debt Collection Improvement Act of 1996). and the subS<!quent Civil Monetary 

Penalty Inflation Adjustment Rule, 40 c'f.R Part 19, authorize a civil penalty, for each day that a 

violation continues, of(I) not more than $5,000 for violations on or before January 30, 1997; (2) 

oot more than $5,500 for violations after January 30, 1997 but on or before March 15, 2004; (3) 

not more than $6,500 rorviolations after March IS, 2004 through Jaruary 12, 2009; and (4) not 

more than $7,500 for violations after January J 2,2009. 

5. Section 207(a) ofTSCA, 15l'.S.C. § 2647(a), further provides that any civil penalty 
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shaU be assessed and collected in the same manner and subjecl tc the sarr.'; provisions as civil 

penalties assessed and collected uuder Section 16 ofTSCA, 15 U.S.C. § 2615. Section 

l6(a)(2)(B) ofTSCA, 15 U.S.C. § 2615(a)(2)(B). requires EPA to take into account the nature. 

circumstances. extent. and gravity ofthe violation(s), and. with respect to the violator, ability to 

pay. effect on ability to continue to do business. any history ofprior such violations.., the degree of 

culpability, and such other matters as justicc may require, Section 207(a) states that any civil 

penalty collected shall be used by the LEA to comply with TSCA. with any portion remaining 

unspent to be deposited into the Asbestos Trust Fund established pursuant to Section 5 of 

AHERAan<! codified at 20 L.S.C. § 4022. In addition. Section 207(c) ofTSCA, 15 U.S.c. § 

2647(c). requires EPA to eonsider the significance of the violation, the culpability of the violator, 

including any history ofprevious TSCA vio1ations, the ability ofthe violator to pay tbe penalty, 

and the ability of the violator to continue to provide erlueational services to the community. 

B. AUTHQRIT¥ AND PARTIES 

6. Respondent is a Nevada Charter schooL l'ievada Charter schools are publJe, state

funded schools constituted within the state ofNevada pursuant to the l'ievada Charter School 

Law of 1997. See Nevada Revised Statues (NRS) relating to charter schools, NRS 386.500 to 

386.610. Nevada Charter Schools may not operate for profit. See NRS 386.553. The 

governing body ofa Nevada Charier School is a public authority legally constituted within the 

State of~evada for administrative contrJ'1 or direction of its school See NRS 386.549. Nevada 

Charter schools centrad with tbe State Board, a college or university within the Nevada System 

ofHjgher Education, or a school district to provide an education service. 

7. The authority to take action under Section 207 ofTSCA. 15 U,S.c, § 2647. is vested 

in tho Administrator of EPA C!l.dministratQr"). By EPA Delegation Order Number 12-2-11., 

dated May 11, 1994, the Administrator delegated to the Regional Administrator ofEPA Region 
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IX the authority to commence administrative proceedings onder TSCA and to sign consent 

agreements memorializing settlclrnmts in such proceedings:. By EPA Regional Order Number R9 

1260.06A dated May 19,2005, the Regional Administrator of EPA Region IX redelegated this 

authority to the Director of the Communities and Ecosystems Division. The Director of the 

Communities and Ecosystems D1vision has the authority to commence and settle an enforcement 

aetion in this matter, 

C, COMPLAINANT'S ALLEGATIONS 

8. Respondent began operating Carson Montessori School in or around 2004. 

Respondent owns, leases, or otherwise uses, at the minimum.. one (I) "school building." as 

defined in Seetion 202(13) ofTSCA, 15 U.S.c. § 2642(13), and in 40 C.F.R. § 763.83, located at 

2263 MoutOD Drive, CBI"SOD City, NevadB. Respondent is a LEA, as defined in Section 202(7) 

ofTSCA. 15 U.S.c. § 2642(7), and in 40 c.P.R. § 763.83. 

9. Sections 203(i) and 205(d) ofTSCA. 15 U.S.c. §§ 2643(i) and 2645(d), require that 

Respondent, prior to using a building as a sehool after October 12, 1988, conduCt an inspection 

and develop a valid A.'I4P. Seetion207~a)(3) ofTSCA, 15 U.S.c. § 2647(a)(3), and 40 C.F.R. § 

763,97(a), make it unlawful ror Respondent to fail to conduct sueh inspections and develop sllch 

an AMP, and provide that each separate fuilllTe to compJy with respect to a single school building 

constitutes a violation ofScclion 207(8)(3) ofTSCA. Ifa signed statement ofan architect has 

been submitted to EPA pursuant to Section 763.99(a)(7), then the LEA is not required to perform 

an inspection. 

10. On April 19, 2010, .nEPA inspector inspected Carson Montessori School, and 

Respondent was unable to present an AMP. In a ktler dated November I, 20]0. the EPA 

Region IX Toxies Office requested a copy ofRespondent's M1P within 30 days. Respondent 

provided an A.MP dated October 22, 2010. The AMP documents that Carson Montessori 
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Sclloo~ located at 2263 Mouton Drive •• < ....on City, Nevada, does not contain ACBM. At the 

time ofEPA's April 2010 iru.pection.. Respondent had not conducted an inspection nor developed 

an A1vtP for Canon Montessori School. 
, 

I J. Respondent violated Section 207(.)(1) of TSCA, 15 e.s.c. § 2647(a)(I). by failing 

to either submit to EPA a signed statement oran architect or conduct an inspection. pursuant t(l 

I Soclion 203(1)) ofTSCA, 15 U.S.C. § 2643(1)). and the Subpart E regulations. for the school 

I 
 building referenced in Paragraph 8 above. 


12. Respondent violated Soction 207(.)(3) ofTSCA, 15 U.S.e. § 2647(a)(3), by failing 

to develop an AMP, pursuant 10 S""tinn 203(i) ofTSCA, 15 U.S.C. § 2643(1), and the SUbpart E 

regulation.", fur the school building referenced in Paragraph 8 above. 

D, RE~P()NDENT'S APMISSIQ::IS 

13. To avoid the disruption oforderly educational activities and the expense ofprotracted 

and costly litigation. Respondent, in accordance with 40 e.F.R. § 22.18(h)(2) .nd for the pUlJlOS. 

of this proceeding, (i) admits that EPA has jurisdiction over the subjecl matter or,his CAFO and 

over Respondent; (ii) neither admits nor denies the specific factual allegations contained in 

Section I.e. ofthis CAFO; (iii) consents to any and all conditions specified in this CAFO; (iv) 

agrees to pay, and consents to the assessment of, the civil administrative penalty under Section 

to of this CAFO~ (v) waives any right to contest the allegations contained in Section I.C. of this 

CAFO. including but not limited 1o its tight undcr Section l6(a)(2)(A) ofTSCA to request a 

hearing; and (vi) waives the right to appeal the proposed final order contained in this CAFO. 

E, COMP;_{AN(;E WITH AHERA 

I 
14. AHERA and the Subpart E regulations specil'y the steps which must be taken to 

evaluate whether a school building contains or is assumed to comain ACBM. Vlhen a LEA has 

I properly derennined that!l2 buildings in a school contains ACBM~ compliance by the LEA with 
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AHERA and the Subpart E regulations include: 

!AI !.levelopment and updating oCAMPo The AMP shall include: (I) a list 

of me name and address of each ",~ool buil-ling; (2) for each school building, a statement of 

inspection, as specified by 40 C.F.R. § 763.93(e)(I), and the information !lial is required to be 

detailed in the inspection, as specified by 40 C.F.R. § 763.93(e), unless, for each school building 

that qualifies, the LEA has a signed statement from an architect as specified by 40 e.ER. § 

763.99{a)(7) in lieu of inspection; (3) the name, address, and telephone .umhor of. person 

designated under 4{j CF.R § 763.84 to ensure that the du'ies of Respondent, as the LEA. are 

carried out (the «Designated Penon"); (4) the course name, and the dates and number ofhours 

of training taken by that person to carry out the duties; (5) a dated copy of each year's annual 

notifieation ofthe AMP's availability to workers and building occupants or their legal guardians 

{including parents, teachers and employees), along with a description ofthe steps taken to ctIect 

the notification; (6) a true and correct ~atcr!~t. signed by the Designated Person, that certifies 

that the general LEA responsibilities, as stipulated by 40 C.F,R § 763.84, have been met or will 

he met; (7) lhe name ofeach consultant that contributed to the AMP and the applicable statement 

.hat each such consultant is accredited, as required by 40 CF.R. § 763.93(0)(12). Pursuan. to 40 

C.F.R. § 763.93(1), ifRespondent requires, the AMP may also include a sta.emen. signed byan 

accredited AMP developer that soch a person has prepared or assisted in the preparation of the 

AMP Or has reviewed soch pian and that such pJan is in compliance with the Subpart E 

! regulations. 

00 Identifisatben and training for Designated Person identified by the 

Respondent, as required by 40 CF.R. § 763.84(g)(I). Training for the De"igna.ed Person shall 

be in accordance with the training requirem,nts listed in 4{j C.F.R. § 763.84(g)(2). 
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.a;a Maintenance of a complete CODy of the AMP for each school in 

Respondent's administrative offiee and in eaeh school administrative offiee, as required by 40 

C.F"R, §§ 763,93(g)(2) and (3) The AMP shall be available.o reprcsen.a.ivesQfEPA and the 

State. the public, including teachers, other school personnel, parents, and their representatives 

wilhout eost or restriction, 

!I!l. Written :iotilk.tioDi IIf tb. availftbiHIy of lb. AMP to parent, teacher 

and employee organizations of the availability of the A.'AP and a description of the steps used to 
, 

make sueh notifiCation, as required by 40 C.F,R. § 763.93(g)(4), and subsequent notification to 

these organizations at least once each school year. 

Additional requirements apply to LEA's with school buildings that contaln. or are 

assumed '0 contain, ACBM, 

F, RESPONI),ENT'S CERTIFICATION 

15, In executing this CAFO, Respondent certifies ,hat it has complied with AHEM and 

the Subpart E regulations at Car:'lon Montessori School, and all other facilities under its control 

which are subject to AHERA requirements. The A\.fP for Carson Montessori School documents 

that the school comains no known or as-rumed ACBM, Respondent certifies that all accounting 

of the costs incurred by Respondent jn complying with AHERA and the Subpart E regulations 

provided to EPA are and willlJe true and accurate. 

G. CIVIL ADMINISTRATIVE PE:iALTY 

16, A Respondent consents to the asses5mCnt ofa penalty in the amount ofTWO 

THOUSAND TWO HUJI(DRED NINETY·FIVE DOLLARS (52,295), as fInalset.lement and 

complete satisfaction ofthe civil claims against Respondent arising from the faCIS and under the 

Act. as alleged in Section I.e. of the CAFO. 

B, As the EPA-approved costs ofcompliance with AHERA and [be Subpart E regulations 
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for Respondent exceeds the civil penalty a:nll)unt in Paragraph 16,A the costs ofcomptlarn;e 

already expended by Respondent shall "'Pre,ent full payment ofpenalty. 

17, Issuance of this CAFO does not constitute a waiver by EPA of its right to cnfurce the 

lenus of this CAFO or to seek other civil or criminal rebeffo! violations, if any. ofany provision 

of federal law not specifically settled by this Consent Agre<ment. Nothing in this CAPO shall 

relieve Respondent of its duty to comply with all applicable provisions of the Act, rules 

promulgated thereunder. and other Federal~ state or local laws or statutes. 

18, The provisions ofthis CAFO shaU be blnrlmg on Respondent and on Respondent's 

officers, directors, employees, agents. servants; authorized. representatives, successors, and 

I 

I 
1 

I 

19. Each party shall bear its own co~ts, fees. and disbursements in tms action. 

20. This COnseflt Agreement constitutes the entire agreement between the Respondent 

and EPA This Consent Agr..ment and final Order is for the ptifllOse of fully and finally settling 

the civil cla.ims against Respondent arising from the facts alleged in Section Le, ofthis CAFO. 

FuJI payment of the civil penalty and any applicable interest charges or late fees or penalties as set 

forth in this Consent Agreement and the Final Order shall constitute full settlement and 

satisfaction ofcivil penalty liability against Respondent for the violations alleged in Section Ie. of 

this CAPO. 

21. In accordance with 40 C.F.R. §§ 22.18(b)(3) and 22.31(b). the effc.:tive date ofthis 

CAPO .hall be the date on whieh the ",companying Final Order, having heel, signed by the 

Regional Judicial Officer, is filed. 

22. The undersigned representatives ofeach party to this Consent Agreement certifY that 

each is duly authorized by the party whom he or she represents lo enter into the tenns and bind 
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that party to it. 

CARSON MONTESSORl SCHOOL: 

D.te &h,/~:J0/1 By: sP~~~ 
Name: ,Jess;u, &clguJ [);zfl,eL( 

Title: 

UNITED STATES ENVIRONMENTAL PROTECTION AGENCY: 

By: ~~14t.:~.~"
U.S. EnvlronIllCDtal Protection Agency, Region [X 
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II. FINAL ORDER 


IT [S HEREBY ORDERED that 'his Consent Agreem<'I1' and Final Oroer be entered aoo 

that Re~"POndenl: shall complywitb the terms :,et fOrth in the Consent Agreement. 

'-. 
~, c---:;.Date: <~"-::>"'"' •:,~."l'~""l'---' r 

Steven Jawgiel ~ 
Regional Judicial cer 
U,S, EP..., Reg! nIX 
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CERTIFICATE QF SERVICE 

I certify that the original and one copy of the fully executed Consent Agreement and 

Final Order Pursuantto 40 C.F.R §§ 22.13 and 22.18 (Docket No. TSCA·9·2011· ) 

against the Carson Montessori School, was filed this day with the Regional Hearing Clerk, U.S, 

EPA, Region IX, 75 Hawthorne Street, San Francisco, California 94105, and that a true and 

correct copy of the same was scot to Respondent at the following address: 

MS.lessica Daniels 
Principal 
CarsO:l Montessori School 
2263 Mouton Drive 
Carson CIty, NV 89706 

Certified Mail No. 7001 03200002 '549 3474 

sey Date <sIf/I
Regi al ITcaring Clerk 
Gnited States Environmental Protection AgencYl Region IX 




